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TENANT BY THE CURTESY. 


(We have pleasure in laying before our readers the following essay from a distin- 
guished member of the bar in Virginia. Although the topic of it is treated with 
special reference to the laws of that commonwealth, the essay, we venture to 
think, presents some considerations which may arrest professional attention in 
every state. Ifthe author’s views are sound, our Pennsylvania opinions, on the 
subject treated by him, may be open to remark; and to them, in relation with 
this subject, we may hereafler endeavour to call the attention of our Pennsylva- 


nia readers,—Ebs. ] 


TO THE EDITORS: 

I lately had occasion to consider whether, in a case submitted 
to me, the surviving husband was tenant by the curtesy of his 
deceased wife’s real estate. And in order to settle a judgment 
upon it, I found it necessary to examine a point of general in- 
terest. The accompanying paper discloses the course and result 
of the examination; which I send to you for publication, in the 
hope that it may be found of general utility. 

Culpepper Co. Ho., Va. W. G. 
August, 1546. 


Ir was well observed by a great judge,! that dower is a legal, 
an equitable, aud a moral right, but that “the husband, on the 
contrary, has no right to a tenancy by the curtesy, but from 
positive institutions or provisions of the laws;’’ and that there- 
fore it is “ properly styled? a tenancy by the curtesy of England, 
that is, an estate by favour of the law of England.” From 
which it follows, that it must be taken precisely as the law gives 
it, and no otherwise. 


Sir Joseph Jekyll, 2 P. Wms. 703, in Banks v. Sutton. 
* 2 Woodes. Vin. Lect. 18. 
VOL. V.—NO. XI. 41 
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Now by the English law, as it existed at the foundation of 
these colonies, since United States, and for a long time before— 
and as it has continued ever since—a husband cannot, in any 
case, be tenant by the enrtesy of his wife’s /and, unless he, in 
her right, has been actually or virtually seised of it! in deed, at 
some time during the coverture. It was decided by the supreme 
court of New York, in the case of Jackson v. Sellick.? that this 
doctrine did not extend to what in America are called, almost 
technically, eé/d lands; and that decision has probably governed 
the action of individuals and courts in all cases of a like kind, 
which have since arisen.’ It has also been decided in the same 
state,* that the doctrine does net apply where the title of the 
wife is acquired by a conveyance, which under the statute of 
uses, passes the legal title and seisin to the grantee, without the 
necessity of an entry or other act, on her part, to periect her 
estate; and probably this too will be a governing decision.s But 
with these qualifications, if the latter be a qualification, grafted 
upon it, the English rule has been held to be the law of New 
York,’ Rhode Island,’ Kentucky,’ and probably other states. 

In the recent case of Mercer’s lessee v. Selden,? the supreme 
court of the United States decided, that the same rule yet pre- 
vails in Virginia. Butas ¢he point is one of great practical 
importance, it may be worth while to inquire, whether it was 
so held upon sufficient deliberation. 

Judge Tucker (in his Ce mmentaries on the Laws of Virginia):° 
makes no doubt of it; aud such has been the general, perhaps 
it may be safely said, the universal opinion of the profession 
within the state. But judge Swift (in his System of the Laws of 
Connecticut), made just as little doubt that such was the law of 
that state; and so it is said to have been he/d there, in two cases 


* In accurate technical phraseology, this is a scisin in the husband and wife (as 
one person) in right of the wife. See 1 Doug]. 320, Polyblank v. Hawkins; 16 
Picker. 161, Melvin v. Proprietors of Locks and Canals on Merrimack River. 

2 8 Johns. Rep. 262. 

* See 1 Pet. 8. C. Rep. 506, Davis v. Mason; 17 Pet. 8. C. Rep. 68, 69, Mercer’s 
lessee v. Selden; 1 How. 8. C. Rep. 37, 8. C. 43 Hill 182, Adair v. Lott. 

® See Tuck. Comm., B. 2, p. 58, edit. 1836. 

® 5 Cow. 74, Jackson v. Johnson; 8 Paige 643, Ellsworth v. Cook. 

7 1 Sumn. 263, Stoddard v. Gibbs. 8 6 Monr, 179, Adams v. Logan. 

* 17 Pet. S.C. Rep. 61; 8. C. 1 How. S. C. Rep. 37. ‘0 B. 2, p. 57. 

™ Vol. 1, p. 252. 
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that were decided in the superior court.t Yet it is perfectly 
settled, by subsequent adjudications, that the law of that state 
is, and at the time of judge Swift’s composing his work, was, 
exactly the reverse; 09 what is more, it was so settled with 
the concurrence of judge Swift himself. 

The first of these decisions was made by the supreme court 
of errors, in the case of] sh vw. Bradley, the grounds of which 
will appear in the following extract from the opinion delivered 
by judge Reeve; in reciting which, I have thought it expedient 
to introduce some observations upon the agreement and dis- 
agreement of the Virginia law with that of Connecticut, upon 
certain points of the latter, as stated by him. 

“As to the point respecting the curtesy (said he), there is no 
question but what there must have been, by the English law, 
an actual seisin of the wife, of the premises, during the cover- 
ture, to entitle the husband to the curtesy. It is said, that un- 
necessary departures from the common law of England are not 
to be favoured—that by such means, every thing is rendered 
uncertain. | am fully of opinion, that few maxims of our law 
are more important than that of stare decisis; but it must be 
acknowledged by all, that our system of: law respecting real 
property is, ii many instances, very different from the English 
system. We have in some instances, where we have adopted 
the principles of the English law, extended them to cases which, 
by the adjudications of the English courts, have not been sup- 
posed to fall within the governing principle; in others we have 
adopted entirely different principles: and in all such cases where 


this has been done, which are ante ratione with those already 
settled, if we reject our own and adopt their’s, we shall gnar 
the symmetry of our law; and the preservation of symmetry in 
our system, I also view as a most important consideration. In 
England, it is not sufficient that a man is proprietor of real pro- 
perty and has a perfect right to it when he dies, to cause it to 
descend to his heirs at law. No: he must be [read have been] 
2ctually seised thereof. The maxim is seisina fueit stipitem, 
and the person that is heir to that property will be heir to him 
that was last seised. If A. should die, who owns Whiteacre, 
which descended to him from his father, but has not been actu- 


' See 1 Day 301 2 Tb, 298. 
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ally seised, leaving a brother of the half-blood, B., and a sister, 
C., of the whole blood, this estate cannot descend to C. his sister, 
and [his] heir—tor B. being of the half-blood, cannot by their 
law inherit to his brother; but yet the same will descend to B., 
who is heir to his father, who was the last seised. Had A. been 
seised, the estate would have descended to C. The maxim of 
seisina facit stipitem, is an unyielding maxim of their law, and 
what governs the descent of property. But this is not our law. 
It is settled [in this state], that it shall descend to the heirs of 
him who owns the property, whether he was seised or not. 
{And so it is in Virginia, by sta¢ude.}' Scisin directs the des- 
cent with them; ownership with us. By the English law, a 
devise will not operate upon real property, of which the devisor 
is disseised. Seisin is an indispensable requisite to give effect 
to the devise. A devise by our law [and also by the s¢fatute 
law of Virginia}? is good, although a man is disseised. Seisin is 
necessary in their law; and nothing but ownership in our law. 
We have always considered ownership of real property suffi- 
cient to maintain an action of trespass against every intruder; 
but by the English law, actual possession by entry is necessary. 
{In this respect the law of Virginia, being unaffected by statu- 
tory provision, agrees with the English law.}]’ We have al- 
ways considered ownership as giving a right to possession of 
real property, as much so as ownership of personal property. 
Ownership in the one case draws after it the possession as much 
as in the other case; and whenever a right of possession is lost, 
all title and ownership is lost. So the statute of limitations res- 
pecting lands, has always been construed. The statute, in the 
words of it, does not take from the original proprietor his title; 
it only tolls his right of eutry; and yet this statute has been 
always considered as barring all claim of title, whilst the same 
words in the English statute have been considered not as hav- 
ing any effect on the title, but only on the right of entry, and 
the lands may be recovered by a form of proceeding proper for 
such a case. [In this respect also, the law of Virginia agrees 
with that of England.}: The English law distinguishes betwixt 
a right of possession and a right of property, but our law does 


' 1 Lom. Dig. 594. 2? 3 Lom. Dig. 20. 
3 6 Rand. &, Cooke v. Thornton; id. 556, Truss v. Old. * 1 Lom. Dig. 619-621, 
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not. Wherever there is a right to real property, there is of 
course [in Connecticut] a right of possession, and the statute, 
which takes away the right of possession, takes away the right 
of property; and this is the reason, that this statute has received 
a construction altogether diiferent from the construction given 
to the English statute. And this is perfectly analogous to every 
other case of real property in this state. Wherever you find a 
right of property, you find a right of possession, and all the con- 
sequences of ownership attending it, that you find in England, 
where there is an actual seisin; and, on the other hand, where 
there is no right of possession, there is no ownership. So in 
this case, Mary Goldear had title to the land, and though not 
actually seised, her husband acquired the same rights on her 
death, as if she had been seised. Since seisin is not necessary 
in case of descent to the heirs, neither is it necessary to pass 
lands by a devise,—why should it be thought necessary to the 
husband’s title by the eurtesy? The decision of the court in 
this case is no departure from fixed rules and precedents. The 
English rule respecting the efficacy of seisin, has long since been 
departed from; and to adhere to it in this case, would mar the 
symmetry of our law.”’ 

in this opinion, Mitchell c.j., and Swift, Trumbull, Baldwin, 
J.C. Smith, and N. Smith, justices, concurred. Brainerd and 
Edmond, justices, without assigning their reasons, dissented; 
but the decision of the ma jor ity has been followed and confirmed 
in the subsequent case of Kline v. Beebe! And no doubt, by 
these determinations and the long acquiescence under and con- 
formity to them, the law has become so perfectly settled in that 
state, that it would be wrong to disturb it again: For this is one 
of those points, in regard to which it matters little how the law 
is settled, provided it be settled; while it is of very great im- 
portance, that it should not be fluctuating. But since it had 
been understood to be otherwise prior to the decision of the 
supreme court of errors in the ease of Bush v. Bradley, and that 
former opinion had been made the basis of judicial action in 
some cases, the reasons which have been quoted seem scarcely 
suflicient to justify the determination which was founded upon 
them; and especially to judge Swift, they should have appeared 


* 6 Conn. Rep. 494. 
41° 
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inadequate, after he had himself, in the work before mentioned, 
pointed out, in some very sensible remarks, the exceedingly 
whimsical nature of this estate by the curtesy. It is founded 
(says he), “upon a singular principle, the capacity of the parents 
to have children, and the circumstance of their being born alive. 
lt would be more rational to say, that the husband should hold, 
during life, the lands of the wife after her death, whether they 
had issue or not—or, that he should hold them, in case the issue 
survived her, and it was necessary to have the improvement ot 
the lands for their education and support: But that the cireum- 
stauce that the child be born alive, whether it live one moment 
or not, should be the event on which the estate depends, is one 
of those unaccountable whims, which are sometimes adopted 
by accident, and continued by the authority of precedent. It is 
still more extraordinary, that the husband should be defeated ot 
the estate, if the child be delivered by the czsarean operation: 
for there is precisely the same reason, why the father should 
have the estate of the mother for the education of children deli- 
vered by this mode, as the common mode.’! And the effect of 
these reilections would have been heightened by attending to 
the extract from St. Germain, with which I shall close the pre- 
sent discussion. 

From what has been said it is plain, that although the deci- 
sion of the supreme court of errors may have been necessary 
towards preserving the “symmetry” (if in this respect it was 
worth preserving) of the law of Connecticut, yet such a decision 
neither is necessary to that end, nor would accomplish it, in 
Virginia; and therefore ¢he reasoning upon which that decision 
was founded, would certainly not justify a similar decision 
in the latter state. But the learned counsel for the successfu! 
party, in the case of Bush v. Bradley, did not put the argument 
on any such ground. According to the printed report, they said: 
«We lay down this proposition, that the husband is tenant by 
the curtesy of all the estate which any issue born of the wife 
during the coverture, would be capable of inheriting””—the very 
point which it was necessary for them to prove ;? and in support 


1 1 Swift’s Syst. 253. 

2 In one sense, the proposition is sustained by ample authority, which it would 
be easy, and might seem pedantic, to quote; but, in the only sense in which it could 
be of any service to the counsel, it was a proposition that required proof. 
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of it they argued as follows: The only reason why seisin is 
necessary by the English law, is, that the issue may be capa- 
ble of inheriting; it being a rule of that law, that no one can 
be heir to the ancestor of any land, whereof the ancestor was 
not actually seised; 1 Cruise’s Dig. 113. Lf, then, the issue can 
inherit without seisin in the ancestor, such seisin is unnecessary 
in order to constitute a tenancy by the curtesy. But it has been 
solemnly decided by this court, in the case of Hillhouse v. Ches- 
ter, 3 Day 166, that seisin is unnecessary in order to transmit 
an estate by descent.’’ Zrgo, the conclusion. And if the first 
position in their argument be true, then, the last being so both 
in Connecticut and ih Virginia, the conclusion seems to be inevi- 
table, that in neither of those states can actual seisin during the 
coverture, be a necessary prerequisite to the title of tenant by 
the curtesy—wuniess this case be out of the operation of the 
maxim, cessante ratione legis unica cessat et ipsa lex. 

In a note, which will be presently cited from Lomax’s Digest, 
the able author of it seems to think that the case is a fit one 
for the application of the maxim; and his opinion is entitled 
certainly to very great respect. Dut it rather seems to me, that 
the maxim has been heretofore used only to indicate, not 
when an acknowledged rule of law shall cease absolutely and 
become extinct, but how far, while it exists, it shall extend, 
and in what cases it shall take effect. In other words, it indi- 
cates, not the duration but the operation (while they endure), of 
the rules of law. This remark is true of all the instances which 
are adduced in Broom’s Maxims 68-70, under this head, and 
likewise of all those which are adduced in Wingate’s Maxims 
29-38, under the maxim cessante causa, cessat effectus; which 
is evidently treated there as the same maxim in effect. So con- 
sidered, it is akin to another maxim, wht eadem ratio, ibi idem 
jus, or as it is sometimes said, 747 eadem lex; and of the two a 
third might be compounded, which perhaps would be more 
perfect, than either of them taken singly ; viz. wbi eadem ratio, 
ibi eadem lex ; cessante ratione, cessat et lex. At present no 
instance is remembered, in which an acknowledged rule of 
law has ceased to exist, while any subject has remained on 
which it could operate, only because the reason on which it 
was first introduced, has ceased ; but some remarkable instances 
to the contrary suggest themselves. Most lawyers will at once 
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think of the powerful and convincing argument of Mr. Fearne, 
against treating the rule in Shelley’s case as obsolete, even if it 
were conceded that all the reasons on which it was founded, 
had ceased.! So, the only reason originally, why a distress for 
rent was incident to the reversion, was, that the tenant owed 
fealty to the reversioner; fealty is abolished in America, and 
yet the right to distrain still continues incident to the reversion, 
and of common right exists only where there is a reversion.? 
And so (not to multiply examples further), though every 
imaginable reason for attributing more eflicacy to a sealed in- 
strument, than to the same instrument with the signature but 
without the seal of the party, has long ago ceased, yet no one 
will venture to say that the numerous rules of law founded 
upon that difference, or any of them have ceased, further than 
as they have been actually abolished by the legislatures But, 
{ confess, these are only my first thoughts upon a point which 
1 have never before considered, and upon which I think it im- 
material to form any settled judgment at present. 

For it seems to me, that the discussion in which I have en- 
gaged, may be brought to a satisfactory close, upon the other 
and main question; which is, whether the first position in 
argument of the Connectucut counsel before quoted, is true. 

In 1 Lom. Dig. 64-65, the following passage occurs: “ The 
reason for requiring this seisin in fact fof the wife] is (as has 
been said), to entitle the heir to take the estate from her a that 
character, which is essential to the husband’s title. For it isa 
rule of the English law of descents, that the heir claiming by 
descent must derive his title from the person last actually 
seised of the inheritance. If, therefore, the wife was not so 
seised, he could not inherit from her, and consequently, one ot 
the requisites of the husband’s title to curtesy would be want- 
ing, viz. having issue that would inherit the estate from the 
wife. To which passage, judge Lomax appends this note: « It 
the reason of this rule which requires seisin in fact, has its 


' See Butl. Fearn. heteg 
* Tuck. Comm., B. 2, p. 14-18; 1 Lom. Dig. 547, 548. 
$ On this subject of seals, some very nice and curious doctrine was laid down (I 
am told), by the Virginia court of appeals, in the case of Pollock and Wife v. 
Glassell, which will probably be reported in the second volume of Grattan’s 
Reports. 
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foundation in the maxim of the English law of descents, seisina 
facit stipitem, then it would seem to follow, that the Virginia 
law of descents, having repealed that maxim, has dispensed 
with actual seisin as essential to the husband’s title to curtesy. 
If that title fails, solely upon the ground of the incapacity of 
the issue by the marriage to inherit, the rule, to be consistent, 
would sustain the title to curtesy, wherever there had been a 
seisin in the wife, such as would make the issue inheritable to 
her estate. The disqualification of the husband’s title should 
only be commensurate with the inheritable incapacity of the 
issue by the marriage, and should be confined to such cases. 
It is equally requisite, as we shall hereafter see, in the law of 
dower, that the issue by the marriage should be capable of in- 
heriting to the husband, in order that the title to dower should 
be sustained. So far as the maxim referred to in the law of 
descents can have any operation, it would equally apply to the 
law of dower, as to the law of curtesy ; and precisely the same 
seisin is necessary to make the husband the root of the descent 
to the issue of the marriage, as would be required in regard to 
the wife. The issue could no more inherit from the one than 
from the other, if there had been only a seisin in law in that 
ancestor from whom the descent was claimed. The law would 
seem to be inconsistent with its own purposes, if it could allow 
a seisin in law in the one case to be suillicient, when a seisin in 
fact is required in the other, 7/it has based its rule mere/y upon 
the principle.of the inheritable capacity of the issue, as that ca- 
pacity may be aifected by the nature of the seisin. Nor would 
the reason of the rule seem to make it necessary, that the wife 
or rather the husband and wife, should have been seised of the 
estate of the wife, during the coverture. A sceisin of the wife 
at any time, whether before or during the coverture, would be 
suilicient to make her the root of the descent; and the issue 
might equally claim as heir from the deceased wife, who was 
the ancestor last actually seised. <As her seisin before coverture 
would give the issue a complete title in the character of her 
heir, it would seem difficult to explain why the husband should 
not be entitled to curtesy [as he would not be—in case she had 
also been disseised before the coverture, and the seisin had not 
been restored before the coverture was terminated], 7f seisin 
were referred to mere/y because of its influence upon the in- 
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heritable capacity of the issue. Notwithstanding the high 
authority, which sanctions the reference to the maxim of the 
law of descents, as the foundation of the rule requiring seisin in 
fact to give a title to the curtesy, it seems questionable whether 
it is not to be sought for in some other principle of policy ; and 
if so, the rule of the common law of curtesy remains unchanged 
by the alteration which has been made in the law of descents of 
Virginia,” 

Of these very striking remarks, perhaps those which relate to 
the law of dower may be shown to be inconclusive and even 
inapplicable, by referring to the distinction between curtesy and 
dower, which I mentioned in the beginning, and numerous 
other distinctions between them, but chiefly by referring to that 
distinction between the husband and the wife—sudb potestate 
vivi—which is mentioned in connexion with this subject, by so 
many writers, ancient and modern,' and by judge Lomax him- 
self. “There is no necessity (says he), of a seisin in fact, as 
in the case of curtesy; for a seisin in law will be suflicient, 
otherwise it would be in the husband’s power, either by his 
negligence or malice, to defeat his wife of that subsistence after 
his death, which the law has provided for her, and she cannot 
enter to gain a seisin in her own right, as Ae may do into lands 
descended to her in order to entitle himself to curtesy.’ But 
Without stopping to consider whether in this or in any other 
way that portion of his note would be suiliciently answered, it 
seems certain that the residue of the remarks contained in it is 
so far unanswerable, as to outweigh @ny modern authority, 
which “sanctions the reference”? he speaks of. He does not 





indeed ei/e any; for though he mentions Doe v. Hutton, 3 Bos. 
& Pull. 643, yet neither in that case, nor in Buckworth v. Thir- 
kell, as reported in the note to it, or in 1 Coll. Jur. 332,3 or in 4 
Doug. 323, is there mentioned any dictum of judge, counsel, 
or reporter, that does refer the doctrine to any source whatever. 
And therefore it is a gross mistake of Mr. Roper, to say, as he 
does * “In all cases where actual seisin by the wife can be ac- 


' Bro. Abr., tit. Dower, pl. 75; Co. Lit. 31 a, Baron and Feme 79, Ist edit.; 2 
Blackst. Comm, 131; Laws Respecting Women 197, 198 (a book much com- 
mended by Mr. Preston; 1 Abstr. 229, 230); Clane. Husb. and Wife 198, 3d edit. ; 
1 Rop. Husb. and Wife 352 ; Jacob’s edit. Lamb. Dow. 8; Tuck. Comm, B. 2, p. 61. 

* 1 Lom. Dig. 78. 3 P, 247, Dubl. edit. * Husb. and Wife, vol. 1, p. 7. 
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quired, as of lands and tenement, it must be obtained in order 
to found the husband’s claim to the curtesy. ‘The reason is to 
enable the heir to take the estate from her in that character, 
which is essential to the husband’s title; for it is a rule of law, 
that the heir, claiming by descent, must derive his title from the 
person last actually seised of the inheritance. If, therefore, the 
wife was not so seised, he could not inherit it from her; so that 
one of the requisites of the husband’s title to curtesy would be 
wanting, viz. issue that could inherit the estate by descent from 
the wife. The reader will find this subject fully and ably 
discussed and explained in the case of Doe v. Hutton, decided 
in the court ef common pleas, and reported in Bosanquet & 
Puller’s Reports, vol. 3, p. 643.’ It is true, that the case cited 
contains a copious and learned discussion of the maxim of des- 
cents, setstnu facil stipitem, and more particularly of the rule 
founded upon it, possessio fratris de feodo simplici facit soro- 
rem esse heredem, both of which are touched in the extract 
which has been given from the opinion of judge Reeve; but in 
no part of the report is there a hint dropped of any connexion 
between that doctrine, and the rule concerning curtesy, which 
we are now considering. But besides the passage from Roper 
just quoted, judge Lomax might have cited Baron and Feme 74; 
2 Blackst. Comm. 128, (a passage which it may be worth while 
to observe, judge Tucker has noé transcribed into his Commen- 
taries) ;! Laws Respecting Women 165; Clanc. Husb. and Wife 


? But which shall be here set down—at large—for the sake of the reflection 
with which it concludes. After stating that “in general there must be issue born, 
ind such issue as is also capable of inheriting the mother’s estate,” our author pro- 
eeeds: “ And this seems to be the principal reason why the husband cannot be 
tenant by the curtesy, of any lands of which the wife was not actually seised ; be- 
cause, in order to entitle himself to such estate, he must have begotten issue that 
may be heir to the wife; but no one by the standing rule of law can be heir to the 
ancestor of any land, whereof the ancestor was not actually seised; and therefore, 
as the husband hath never begotten any issue that can be heir to these lands, he 
shall not be tenant of them by the curtesy (Co. Lit. 40). And hence we may ob- 
serve, with how much nicety and consideration the old rules of law were framed ; 
and how closely they are connected and interwoven together, supporting, illus- 
trating and demonstrating, one another.’ A reflection most misplaced, if the de. 
monstration furnished in the text be as complete as I think it is, to prove that the 
two rules here spoken of are not “connected” at all, much less interwoven to- 
gether. 
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181, and (instar omnium), the great name of sir Edward Coke, 
who makes that statement both in his commentary on Littleton, 
fol. 40, a.; and in the report which, while chief justice of the 
court of common pleas, he published of Paine’s case, 8 Rep. 36, 
a. And perhaps this last is the “high authority,’? which he 
had in his contemplation. 

It is indeed, e/arum et venerabile nomen, and most de- 
servedly held in such high estimation, as ordinarily to deter 
any man, who knows what reverence is due, aud by the 
learned paid to it, from calling in question, for the first time, 
any doctrine which ¢¢ can be vouched to maintain. And in the 
present case, the danger to him that does so, is enhanced by the 
fact, that this particular doctrine has been received without 
question, on the part of his very learned and diligent editors, 
both of the Institutes and of the Reports, on the part also of the 
more numerous editors of Blackstone’s Commentaries, and on 
the part of most (if not all) others, (until it was modestly ques- 
tioned by judge Lomax, in the manner we have seen), and pro- 
pagated by succeeding writers as true, down even to the present 
day. For besides those already mentioned, of whom one at 
least is himself a great authority, it has been also laid down, 
and argued upon as unquestionable law, and leading (under 
the recent English statute of descents) to new and important 
conclusions, by an English writer later even than judge Lo- 
max.! 

Under all these discouragements—yet in the humble hope of 
demonstrating THE trruru—Z venture to deny ultlerly this doc- 
trine of sir Edward Coke; and consequently the position (of 
counsel in Bush v. Bradley)—on which (as before stated), the 
main question depends. 

It is emphatically sir Edward Coke’s doctrine. It was never 
hinted by any one before him. In his commentary on Little- 
ton, he cites no authority for it, but his own report of Paine’s 
ease; and in that he cites no authority for it at all. For the 
year books there mentioned? are cited to prove that “the issue 
ought to make himself heir to him who was last actually seised,”’ 


' See Williams on Real Property 168, 169. 
2 11 Hen. 4, 11; and 40 Edw. 3, 9; see note, postea, p. 499. 
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—-as Mr, Hargrave has observed,! and they could not have been 
cited to prove anything more, as appears upon a careful exami- 
nation I have made of them. And as the doctrine was first 
suggested in his report of Paine’s case, so upon comparing that 
with the better reports of the same case, in 1 And. 184; 1 Leon. 
167; and Gouldsb. 81; and reflecting upon his manner of re- 
porting in general, it seems altogether unlikely that it was sug- 
gested by any one concerned in that cause, either upon the 
bench or at the bar. For the case having been argued by ser- 
jeants at law, in the court of common pleas, about the middle 
of the reign of queen Elizabeth, it is certain that he was not 
engaged in it. And taking it to be his own doctrine, it appears 
to be one instance of that “attempting to give reasons for every 
thing,’? which lord Mansfield took notice of, and censured in 
him,? and which, in regard to this particular subject, as we 
hall see in the sequel, was condemned in advance by an able 
author, who wrote long betore his time. 
Judge Lomax has shown, that by the English law, the issue 
»{ the marriage may, in one familiar instance, take by descent 
rom his mother, lands in which, for want of seisin in fact 
luring the coverture, his father cannot claim an estate by the 
‘urtesy. Other less familiar examples to the same effect might 
ve added, but to avoid wearying the reader, only one shall be 
mentioned, and that shall be taken from Coke on Littleton, 
fol. 29, b: “Ifa woman, tenant in tail general, maketh a teoti- 
ment in fee, and taketh back an estate in fee, and take a hus- 
vand, and hath issue, and the wife dieth, the issue may in a 
jormedon recover the land against his father, because he is 
to recover by force of the estate ¢ai/, as heir to his mother, and 
is not inheritable to his /ather’’ (a mistake, as it seems, for his 
“ mother, as tenant in fee simple.’’) The rationale of which, 
if it be not obvious enough, is explained in Mr. Hargrave’s 
note to the passage, and in Mr. Thomas’ extract,3 from the jirst 
edition of Prest. Est. 519. 
But what seems more to the present purpose, by the same 
law (and here I beg to be understood throughout this discus- 


1 Co. Lit. 40, a, note 2. 

2 See Butl. Remin., part 1, art. 11, sect. 1, p. 108, edit. New York, 1825; 1 Rose. 
Brit. Lawy. 265, edit. Philad., 1841. * 1 Thom. Coke 561, note 12. 
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sion, when speaking of the English law of descents, as meaniug 
that law prior to the recent alterations in it by statute), in 
some cases the husband shall be tenant by the curtesy, where 
the issue of the wife shall not inherit as heir fo her, and shall 
not so inherit, for no other reason than the want of this very 
requisite of actual seisin. ‘To prove this let us again resort to 
that great repository of the law of real property, the Com- 
mentary on Littleton; in which sir Edward Coke puts the fol- 
lowing case, or rather cases: “ A man seised of an advowson 
or rent in fee, hath jssue a daughter, who is married and hath 
issue, and dieth seised, the wife before the rent became due, or 
the church became void, dieth, she had but a seisin in law 
and yet he shall be tenant by the curtesy.’”!_ And with this, 
numerous other authorities aecord2 But the issue of the mar- 
riage, because the wife “had but a seisin in law,” shall not as 
heir to her, take either the advowson or the rent; as shall be 
presently made amply to appear. 

The reason, why in these cases the husband shall be tenant 
by the curtesy, which sir Edward Coke and most others have 
assigned, is, “because he could by no industry attain to any 
seisin, et impolentia excusat legem.’’> But the author of the 
tract in the New Abridgment, commonly called Bacon’s, unde 
ihe title “Curtesy of England,” and who was probably lord 
chief baron Gilbert, after noticing this as the reason given in 
“the books,’”’ proceeds to say : “ But the true reason is, that the 
wife hath these inheritances which lie in grant, and not in livery 
when the right first descends upon her; for she hath a thing in 
grant, when she hath a right to it, and nobody else interposes 
to prevent it.” Perhaps judge Tucker (who has omitted to 
transcribe what sir William Blackstone writes on ¢Azs point also), 
thought this latter to be what the author just quoted called it, 
“the true reason,” and /herefore wrote, “there is a distinction 


' Co. Lit. 29, a. 

2 Y. B. 7 Edw. 3, 66, a, b, and 3 Hen. 7, 5, a, cited ibid.; and in 1 Rep. 97, b, 
98, a, arguendo in Shelley’s case; and in 6 Rep. 68, a, Finch’s case ; and abridged 
in Fitzh. Abr., tit. Barre, pl. 293; and tit. Descent, pl. 3; and in Bro. Abr., tit. Ten- 
ant per le Curtesy, pl. 5,9; Keilw. 104, b, pl. 13; Anon. F. N. B. 149, D.; Dod. Ad- 
vows. 21; 2 Sid. 110-117, Deltick v. Bradburne. 

2 Co. Lit. 29, a; Baron and Feme 74; 2 Blackst. Comm. 127; Laws Respecting 
Women 164; Clanc. Hush. and Wife 181; 1 Rop. Husb. and Wife 17. 

* Bac. Abr., tit Curtesy of England, ec. 2. 





























Tenant by the Curtesy. 495 


between.such inheritances as are susceptible of a seisin in fact, 
and those which are not. Of the former, such as lands, there 
must be an actual seisin or possession ; but of the latter, such as 
a rent, a seisin in law is suflicient.’) Perhaps, however, he 
only meant to go as far as Mr, Preston before him, and judge 
Lomax since have gone; the former of whom says: “the wife, 
or the husband in her right, must have a seisin in fact and not 
a mere seisin in law, except in fhose cases in which, as advow- 
sons, &e., the husband cannot by any industry, obtain a seisin 
in fact.’”? And the latter says: “where the inheritances lie in 
grant, so as to be incapable of the same seisin as lands and 
tenements, actual seisin by the wife during the coverture cannot 
be required ;” of which the example he gives is precisely the 
same that has been already quoted from Co. Lit. It is pro- 
bable, therefore, that he and Mr. Preston, and perhaps judge 
Tucker, meant not to carry the doctrine beyond the limits set 
to it by sir Edward Coke, and within which only it is sustained 
by the principal authorities. But if they meant to go as far as 
the broadest interpretation of their words would carry us, their 
doctrine would be fully sanctioned by two sections (468, 469) 
of Perkins, which none of them have quoted, and which are in 
the following words: “If there be father and daughter, and the 
father is seised of an advowson in gross in fee, the daughter 
taketh a husband, and the father dieth, so as the advowson 
descendeth unto the daughter, and the daughter hath issue by 
her husband, and dicth before that the advowson doth become 
void, yet the husband shall be tenant by the curtesy. 2nd 
nolwithstanding that ihe advowson doth become void during 
the coverture, and the wife dieth after the six months past, 
and before any presentment made by the hasband, §c., so as 
the ordinary doth present, for lapse, under this avoidance, yet 
the husband shall present unto the next avoidance as tenant 
by the curlesy, &c. Ifa rent do descend in fee unto a married 
woman, and she dietli before any day of payment, yet the hus- 
band shall be tenant by the curtesy of the rent, notwithstanding 
that there was not any seisin of the same rent during the cover- 
ture betwixt them. 2nd notwithstanding that the day of 
payment of the rent incurred in the life of the wife, and the 


* Tuck. Comm., B. 2, p. 58. 2 3 Abstr. 3e1. = 1 Lom. Dig. 66, 67. 
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wife dieth before any demand of the rent made by the husband. 
yet the husband shall be tenant by the curtesy, §&c.’’ Upon 
which it may be observed, 1. that Perkins distinctly carries the 
doctrine in favour of the husband, further than sir Edward 
Coke ; 2. that for that excess it is questioned by Mr. Hargrave,! 
by Mr. Muchall, and by Mr. Roper;3 though Mr. Clancy 
states the conflict, without indicating any leaning of his own to 
either side ;* and 3. that such excess May be true, though the 
reason given in Bacon’s Abridgment be false, but cannot be 
Jalse, if the other be true. For that reason means (if anything 
at all to the purpose for which it was adduced), that of in- 
heritances which lie in grant as soon as they descend to the 
wife, she has ipso facto full possession and that perfect will, 
which is defined to be juris et seisinae conjunctio, unless her 
possession be de facto disturbed by an adversary. But in this 
sense the position is certainly false; for if such were the law, 
inheritances of that description would descend upon the death 
of the wife, who had obtained no other seisin, to her heirs at 
law—the contrary whereof is true. And indeed, Perkins in the 
passage just quoted from him, may be cited as an authority 
against the position, so understood ; for in the case of the rent, 
he says expressly, that “there was not any seisin of the same, 
during the coverture.”’ 

That in the cases put by sir Edward Coke, of the advowson 
and the rent, the same would descend not to the wife’s heir, as 
such, but to the heir of her father, as the person last actually 
seised, would seem to be clear enough, on principle, if it were 
not for the doctrine suggested in the passage cited from Bacon’s 
Abridgment; but if such a passage had never been written, or 
discovered, in a discussion like the present I should have thought 
it proper to fortify this important position by authorities in 
point. Accordingly, such have been sought and found. Ac- 
cording to Fitzh. Abr., tit. Descent, pl. 3; Bro. Abr., tit. Descent, 
pl. 32; and Roll. Abr., tit. Descent, K., pl. 10,5 it was so decided 
in the case, which is reported in the Y. B., 3 Hen. 7, 5,a, pl. 19; 
though in the last edition (A. D. 1679), probably from an imper- 


1 Note 5 to Co. Lit. 29, a. * Dr. and Stud., dial. 2, ch. 15, n., 18th ed. 
3] Husb. and Wife 17. * Clanc. Husb. and Wife 181. 
* See also Roll. Abr., tit. Descent, K, pl. 11. 
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fection of the point, that does not distinctly appear in the year 
book itself. There it stands as follows—substituting for the 

original, so far as it is perfect, a literal translation: “ One seised 

of an advowson, in gross, had issue a son and a daughter by 
one venter, and a son by another venter, and died; his eldest 
son died before any presentment by him had. And it was 
argued, if the daughter should have it, or the brother. And it 
was touched, that the brother should have it. And of the other 
part, it was touched that the daughter (feme) should have it, 
because if she was seised of rent, and took baron, he should be 
tenant by the curtesy of England, nienobstant V’avows et 
nemy la fil, §c.’? These last words leave the sense incomplete, 
but they seem to mean that it was held by some person or per- 
sons, that the youngest son should have the advowson as heii 
to his father, and not the sister as heir to her brother; and so 
the case has been understood by all the abridgers. And that it 
was so decided, there can be no reasonable doubt; for Fitzher- 
bert, who was a contemporary, and whose account of the case 
in some respects is erisentty taken from another source, states, 
with minnte particularity, that it was so held by “ three of the 


justices.’’ As his account is also short, I will give a literal trans- 


lation of the whole of it: “If a man [be] seised of an advow- 
son, in gross, and have issue a son and a daughter by one ven- 
ter, and a son by another venter, and die, and the eldest [son] 
die; three of the justices held that the puisne son shall have the 
presentment, because there was not a presentment in the eldest: 
and others [that i is, those “of the other part,’’] said, if a feme 
seised of rent take baron, he shall be tenant by the curtesy be- 
fore possession of the rent, so here, &c.”? And according to that 
decision is the law, as stated in several other books ;1 which is 
confirmed by the settled and unquestionable law, in the strictly 
analogous but more common cases of remainders and reversions.? 

These authorities I expected to find, but I was certainly much 
surprised to meet with the following, which is furnished by sir 
Edward Coke himself. It occurs in his comment upon the 
beforementioned rule of possessio frateris® “If arent or an 

13 Rep. 41, b, Ratcliffe’s case; Co. Lit. 11, b; Dod. Advows. 21; 1 Show. 245-6, 


i 
arguendo in Kellow v. Rowden, 
* See Burton on Real Property 105, 106; Butl. Fearn. 561. 
3 Co. Lit. 15, b. 
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advowson do descend to the eldest son, and he dieth before he 
hath seisin of the rent [which must mean a seisin in fact, since 
the very descent gives hima seisin in law], or present to the 
church, the rent or advowsoun shall descend to the youngest son, 
for that he must make himself heir to his father [the person last 
actually seised], as hath been oftentime said before. The like 
law is of offices, courts, liberties, franchises, commons of inherit- 
ance, and such like. nd this case pirrerentT from the case 
of the tenant by the cuntesy, for there if the wife dieth before 
the rent day, or that the church become void, because there 
was no laches or default in him, nor possibility to get seisin, 
the law, in respect of the issue begotten by him, will give him 
an estate by the curlesy of England. But the case of the 
DESCENT fo the youngest son, STANDETH UPON ANOTHER REA- 
son, viz. to make himself heir to him that was last actually 
seised, as hath been said.”’ 

It is very remarkable, that after writing this, he should, in 
the same work, and only a few pages later, have written, “ ex- 
cept the wife be actually seised, the heir shall not (as hath been 
said) make himself heir to the wife; and THIS IS THE REASON 
that a man shall not be tenant by the curtesy of a seisin in 
law.’"! And it is almost equally remarkable, that such editors 
as he has had, should not have been struck with the gross and 
glaring inconsistency of the two passages; which, now that they 
are brought into close juxtaposition, must (it is supposed) be 
immediately apparent. 

But, however that may be, since it has been shown, 1. that 
in many cases the issue may inherit as heir to the wife, as the 
person last actually seised, when nevertheless, for want of such 
actual seisin during the coverture, the husband cannot claim 
to be tenant by the curtesy; and 2. that in many cases, on the 
other hand, the husband may be tenant by the curtesy, when 
nevertheless, because the wife was not the person last actually 
seised, the issue cannot inherit as heir to her; it seems to be 
absurd any longer to maintain what, let it be borne in mind, 
was never suggested till the time of sir Edward Coke, that the 
maxim (as it is called by St. Germain in a passage to be pre- 
sently quoted), which requires actual seisin during the cover- 


* Co. Lit. 49, a. 
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ture, in some cases, but not in all, to make a man tenant by the 
curtesy, has any connexion whatever with the maxim of the 
law of descents, which requires, in all cases without exception, 
that the heir shall be heir to the person last actually seised. 
And therefore, as the result of all that has been said, zt seems 
that we may confidently rest in the conclusion—That by the 
law of Virginia, as by that of England, the husband, to entitle 
himself as tenant by the curtesy, must have been, during the 
coverture, actually or virtually seised in deed, in all cases except 
only those, in which, as exceptions to the general rule, it can 
be shown, by express authority, that such seisin is dispensed 
with. Of this, if there be any who still doubt, it is probable 
that their doubts will be removed, upon perusing some further 
observations, which, as being useful in other respects, I shall 
communicate, if leisure serve, hereafter, but have forborne to 
introduce here, because the present argument would have been 
needlessly (as it was thought), encumbered by them.' And I 


’ Besides the alleged reason for the rule in question, which we have now been 
considering, sir Edward Coke seems to assign, or at least to suggest another, in 
his report of Paine’s case, 8 Rep. 36,a. The whole (very curious) passage is as 
follows: “And where Littleton [sect. 52] saith, as heir to the wife, these words are 
very material; for that is the true reason, that a man shall not be tenant by the 
curtesy of a seisin in law, for in such case the issue ought to make himself heir to 
him who was last actually seised &c., vide 11 Hen. 4, 11; 40 Edw. 3, 9, &c.. And 
the tenant by the curtesy shall be attendant to the lord paramount, which he cannot 
be, because the wife died before she was actually seised: suv tenant in dower shall 
not be attendant to the lord paramount, but to the heir, and therefore she shall be 
endowed of a seisin in law.’ Now, in this passage it was—or it was not—intend- 
ed to suggest an additional reason, besides the one first assigned. Ifsuch was the 
intention, it seems strange that the first was called the “true” reason; for the 
second is certainly noway dependent upon it, but altogether sufficient by itself, if 
it be true. And if it be so, then it furnishes aid to the arguments urged in the text, 
in opposition to the first as the true reason. At the same time, if this be that “ other 
principle of policy,” in which (to use judge Lomax’s expression), “ the foundation 
of the rule” is to be sought; it would be easy to demonstrate, that the rule itself 
(like so many other rules growing out of, or connected with, the feodal system), is 
unaltered in Virginia, notwithstanding the allodial character at this day of all real 
property in that state. In the text I have made no remark upon this suggestion, 
for that reason partly—but principally because the suggestion itself (supposing it 
to have been intended), has been ever since (so far as I have learned), utterly un. 
heeded, not only by others, but even by sir Edward Coke himself, who did not 
transfer it into his Commentary on Littleton, along with what he calls “the true 
reason.” And this leads me to observe, that by the use of that expression he seems 
to have condemned the suggestion even in the moment of making it, if he designed 
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shall appropriately terminate it by transcribing (because thie 
book is scarce), the whole of the remarks made upon this sub- 
ject, with so much learning, judgment, and good sense, by Chris- 
topher St. Germain, whose work was published early in the reign 
of Henry the Eighth. 

“ Student. A man seised of certain lands in fee hath a 
daughter, which is heir apparent, the daughter taketh an hus- 
band, and they have issue; the father dieth seised, and the hus- 
band as soon as he heareth of his death goeth toward the land 
to take possession, and before he can come there, his wife dieth: 
whether ought he to have the land in conscience for term of his 
wife as tenant by the curtesy, because he hath done that in him 
was, to have had possession in his wife’s life, so that he might 


to make it at all. And if he did not, then what did he intend, by inserting the last 
sentence of the quotation? ‘This topic may possibly be handled more at large, in 


’ mentioned in the text. 


the contemplated “ further observations’ 

In the meantime I take occasion to mention, that from an extract of an opinion 
of the late judge Kennedy, delivering the opinion of the supreme court of Pennsy! 
vania, in Chew v. The Commissioners of Southwark, 5 Rawle 161, I infer that 
this lamented judge thought that, in the respect here noted, the law of curtesy was 
on the same footing in Pennsylvania as in Connecticut. “It is not necessary I 
apprehend,” says he, “ to entitle a husband to claim by the curtesy in this state, 
that there should have been, what is considered in England an actual seisin of the 
wife or the husband during the coverture. It is sufficient if she were invested with 
the title to an estate of inheritanee, and had seisin of the freehold thereof in law, 
by having a right to demand and receive the rent accruing from the enjoyment ot 
it, either by a tenant at will, or for a term of years, if out on lease; or otherwise 
to demand and recover the immediate possession thereof; or as the late Mr. justice 
Duncan expresses it in Stoolfoos v, Jenkins, 8 Serg. & Rawle 175, ‘if there was a 
potential seisin or right of scisin.? This doubtless would be sufficient, according 
to the rule, which has obtained under our intestate law, regulating the descent ot 
real estate in Pennsylvania, to enable the surviving issue of the wife after the deat! 
of the same, to claim and have the estate as her heirs. Seisin in fact on the part 
of a parent during his life is not requisite, to entitle the issue of such parent after 
his death to claim the real estate to which the parent had a title in fee, as his heirs 
Ownership without seisin, not only regulates the descent of real estate here, but 
likewise gives the right to dispose of the same, either by deed or will. This also 
seems to be the law of Connecticut, according to the cases of Bush v. Bradley, 4 
Day 298, and Kline v. Beebe, 6 Conn. Rep. 494, 499.” 

His honour’s remarks appear however, to have been extra-judicial; and as I have 
reason to hope that the subject in its connexion with Pennsylvania decisions may 
hereafter be treated by a gentleman of that bar, I forbear observation on a matter 
necessarily but imperfectly understood by me, as belonging to the profession in 
another state. 
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have been tenant by the curtesy according to the law; or that 
he shall neither have it by the law nor conscience ? 

“ Doctor. Is it clearly holden in the law, that he shall not 
be tenant by the curtesy in this case, because he had not pos- 
session in deed ? 

“ Student. Yea verily,! and yet upon a possession in law a 
woman shall have her dower; but no man shall be tenant by 
the curtesy of land, without his wife have possession in deed. 

“ Doctor. A man shall be tenant by the curtesy of a rent, 
though his wife die before the day of payment, and in likewise 
of an advowson though she die before the avoidance. 

“ Student. That is truth; for the old custom and maxim of 
the law is, that he shall be so: but of land there is no maxim 
that serveth him, but? his wife have possession in deed. 

“ Doctor. And what is the reason that there is such a max- 
im in the law, of the rent, and of the advowson, rather than of 
land, when the husband doth as much as in him is, to have pos- 
session, and cannot ? 

“ Student. Some assign the reason to be, because it is im- 
possible to have possession in deed of the rent, or of the advow- 
son, before the day of payment of the rent, or before the avoid- 
ance of the advowson. 

“ Doctor. And so it is impossible that he should have pos- 
session in deed of land, if his wife die so soon that he may not 
by a possibility come to the land after her father’s death, in her 
life, as the case is. 

“ Student. ‘The law is such as I have showed thee before: 
and I take the very cause to be, for that there is a maxim serv- 
eth for the rent and the advowson, and not for the lands, as | 
have said before: and, as it is said in the eighth chapter of our 
first dialogue, it is not alway necessary to assign a reason or 
consideration why the maxims of the law of England were 
Jirst ordained and admitted for maxims ; but it sufficeth that 
they have been always taken for law, and that they be 
neither contrary to the law of reason, nor to the law of God, 
as this maxim is not; and therefore, if the husband in this case 


' Acc. Perk., sect. 470. 
* That is, be-out, with-out, unless: see Horne Tooke’s Diversions of Purley, p. 
100-117, Lond. ed. 1840. 
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be not holpen by conscience, he cannot be holpen by the 
law. 

* Doctor. And if the law help him not, conscience cannot 
help him in this case, for conscience must always be grounded 
upon some law; and it cannot in this case be grounded upon 
the law of reason, nor upon the law of God; for it is not di- 
rectly by those laws, that aman shall be tenant by curtesy, 
but hy the custom of the realm; and therefore if the custom 
help him not, he can nothing have in this case by conscience; 
for conscience never resisteth the law of man, nor addeth noth- 
ing thereto, but where the law of man is in itself directly against 
the law of reason, or else the law of God, and then properly it 
cannot be called a law, but a corruption; or where the general 
grounds of the law of man work in any particular case against 
the said laws, as it may do, and yet the law [be] good, as it 
appeareth in divers places in our first dialogue in Latin; or else 
where there is no law of man provided for him that hath right 
to a thing by the law of reason, or by the law of God: and then 
sometime there is remedy given to execute that in conscience, 
as by a subpena, but not in all cases; for sometime it shall be 
referred to the conscience of the party, and upon this ground, 
that is to say, that when there is no title given by the common 
law, that there is no title by conscience. There be divers other 
cases, whereof I shall put some for an example: As if a rever- 
sion be granted unto one, but there is no attornment, or if a new 
rent be granted by word without deed; there is no remedy by 
conscience, unless the said grants were made upon considera- 
tion of money, or such other. And in likewise, where he that 
is seised of lands in fee simple maketh a will thereof, that will 
is void in conscience, because the ground serveth not for him, 
whereby the conscience should take effect, that is to say, the 
law. And if the tenant make a feoffment of the land that he 
holdeth by priority, and taketh estate again and dieth (his hei 
within age), the lord of whom the land was first holden by pri- 
ority, shall have no remedy for the body by conscience; for the 
law that first was with him, is now against him, and therefore 
conscience is altered in likewise as the law altereth. [The mo- 


' The statutes of wills were made subsequently, in the latter part of the reign of 
Henry the Eighth. 
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dern phrase is acguitas sequitur legem.| And divers and many 
eases like be in the law, that were too long to rehearse now. 
dnd thus methinketh, that if the law be as thou sayest, the 
husband in this case hath neither right by the law nor con- 
science.””! 








THE DECISION IN CASE v. CUSHMAN. 


What is the decision in Case ». Cushman, 1 Barr 241?  Isit to 
be considered as overruling the long and well settled principle 
of law, that a debtor while the cause of action is complete and in 
full force, may by his acts or declarations waive the right to use 
the time that has elapsed, as a bar under the statute of limita- 
tions; or is it in accordance with rules settled at least in the 
forum of that decision? It is submitted, the case is misappre- 
hended, and as is not uncommon the language of the judge, 
correct enough as to the point before him, is alone relied on, and 
the facts are forgotten. These are, that in 1830, a cause of 
action accrued to a party in New York, which was suspended 
by reason of the debtor’s absence: from the state at that time. 
Upon his return, the statute commenced running, and the de- 
cision assumes that any future absence had no effect to produce 
a second suspension. The debtor having again left the state, 
during the period of six years from the commencement of the 
cause of action, made an acknowledgment of the debt, and the 
sole question for the court on the record (and it is needless to 
say how often we are cautioned to consider that as the decision), 
was, whether this acknowledgment gave a new cause of action, 
which was suspended by reason of absence, or was it but a bare 
continuance of the old one, though the six years of the statute 
might be calculated from that day? The court decided there 
was but one cause of action, viz. the original debt. That a new 
promise added nothing to the obligation, and could not have 
itself been sued on, hence the period of the statute having com- 
menced though it might be suspended, and a new start taken 
from the time of the promise, it still continued its course. Ad- 


' Dr. and Stud., dial. 2, chap. 15. 
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mitting at the same time, had the debt been barred by the 
statute, the new promise would have been an independent 
cause of action, and hence liable to be suspended as the former 
one was by reason of absence. Thus they have added another 
to the train of uniform decision in this state, on the subject of the 
statute of limitations: the ground of which is probably as well ex- 
pressed in Earnest v. Parke, 4 Raw. 452,as elsewhere. It is, that 
where a promise produces no change in the position of the 
party as to remedies, the original liability is the only one must 
be sued on; where such change is produced, the new promise 
gives a separate and distinct cause of action, and may, and 
ought to be declared on. There the rule was applied to a 
promise by a discharged insolvent, which gave such a new 
cause of action, that the party was liable to arrest under the 
judgment. The distinction between a promise before and after 
the bar by lapse of time, is seen in that series of cases which 
has now settled in Pennsylvania, that a subsequent promise or 
acknowledgment must be such an one as would be a ground of 
action, where the original consideration would not be by itself 
suilicient. It is consistent with the English cases which say 
it is not a continuation of the old debt, but the formation of a 
new contract, though the practice of declaring on the old one 
has become too inveterate to be changed. But which it would 
perhaps be wise to alter after this decision. If this be the cor- 
rect view of the case, not only will the decision be in accord- 
ance with principle, but the reasoning in support of it will be 
so also. ‘The inference endeavoured to be made from it, that 
no promise or acts of the party will suspend the statute or give 
a new period, alone will fall, That the decision was intended 
to cover this is too absurd for argument,—it would be thata 
debtor who for six years has made partial payments on a note, 
or by regular payments of interest, induced a creditor to delay 
his suit without an express stipulation, should be permitted to 
avail himself of such kindness to avoid the debt; which is con- 
trary to common sense and uniform decision. The distinction 
is simply this,—a new promise adding nothing to an already 
perfect right, gives no new cause of action ; it is but evidence of 
the old one, or a continuance of it as from that time. 
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IN THE COMMON PLEAS OF LANCASTER COUNTY. 


OLIVER FURNIS, ADR. OF ALEXANDER EWING, DECEASED, U. SA~ 
RAH S, EWING. 


1. An executor or administrator, plaintiff, who fails without any default on his 
part in an action founded upon the claims of the decedent, is not liable out of 
his own estate, to the payment of his adversary’s costs and charges. 


Opinion of the court, as delivered by Lewis J. 

The declaration has not been laid before us, but it was admit- 
ted in the argument and statement of facts made at the time, 
that the action was founded upon a trover and conversion in 
the lifetime of the plaintiff’s intestate. The verdict was for the 
defendant, and the present motion is to set aside an execution 
issued against the plaintiff to be levied de bonis propriis. The 
question raised by the motion, is whether an executor or admi- 
nistrator (plaintiff) who fails, without any default on his part, 
in an action founded upon the claims of the decedent, is liable, 
out of his own estate, to the payment of his adversary’s costs 
and charges. This court has heretofore expressed an opinion 
on this question in the case of Barton v,. Barton, reported in the 
5th vol. Pennsylvania Law Journal, No. 3, p. 142. We are 
called upon to reconsider the question, in consequence of some 
observations made by Mr. justice Sergeant, in the recent case 
of Penrose v. Pawling, 8 W. & S. 379. 

In England, until the statute of 3d and 4th W. 4th gave the 
court a discretion in the subject, it was the undoubted law that 
an executor or administrator was not liable for the costs in such 
cases; Toller 439; 2 Bac. Abr. 46; Cro. Jac. 228; Tidd’s Prac. 
894; Sayer on Costs 97-100. At common law, no costs were 
recoverable in any case. The statute of 23 Hen. 8, c. 15, under 
which costs are given to defendants, does not extend to suits 
brought by administrators or executors, on causes of aclion 
which accrued to their decedents. The words of the statute are 
limited to actions brought upon “any especialty made to the 
plaintiff,’ or on “any contract supposed to be made between 
the plaintiff and the defendant,” or “for goods whereof the 
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plaintiff shall suppose the property belongeth to him,’ or for 
“any wrong personal, immediately supposed to be done to the 
plaintiff’ This statute undoubtedly extends to suits brought 
by executors or administrators, on causes of action which ac- 
crued lo themselves, after the death of their decedents, although 
the actions may have relation to the affairs of their decedent, 
and although they unnecessarily describe themselves in their 
writs as representatives. But the construction has been long 
settled in England that it does not extend to suits founded purely 
upon the claims of the decedent. In that case, it cannot be said 
that the cause of action is either a “ specialty made to the plain- 
tiff,’ or a “contract with the plaintiff,’ or a wrong done “im- 
mediately to him.”? The action being founded entirely upon 
the contracts with or wrongs done to the decedent, it cannot be 
supposed that the representative is cognizant of the merits of 
the claim. His case would be one of peculiar hardship, if com- 
pelled to pay costs, out of his own estate, for the faithful dis- 
charge of his duty. It cannot be presumed for a moment, that 
he would so far disregard his oath of office and the duties of his 
trust, as to bring vexatious suits without any reasonable grounds 
whatever. And inthe absence of evidence of misbehaviour, 
we must take it that the executor or administraror brought the 
suit in good faith, in the execution of his duty. If he neglect to 
bring suit, in a proper case, he may be made liable for the claim 
thus lost to the estate. And, on the other hand, it is proposed 
to punish him, not only to the amount of his own expenses, and 
the fees of the officers, but to the extent of his adversary’s costs, 
if he prosecute with vigilance and fail, or if he discontinue the 
action upon discovering that it cannot be sustained. This may 
discourage him from the performance of his duty, and work 
great injury to the creditors and others interested in the dece- 
dent’s estate. If the decedent had brought the action in his 
lifetime, the defendant had no other security for the costs, than 
the estate of the plaintiff. He has the same security when the 
action is brought by the representative. It is not pretended 
that the estate of the decedent should be exempt from the costs 
of an action brought in good faith for its benefit. And what- 
ever difficulties may stand between the defendant and the fund 
justly liable for the expenses, there is an obvious injustice in 














Furnis v. Ewing. 507 


punishing an innocent officer for the performance of his duty 
—by making him personally liable, without assets to meet 
the charge. It has been said that there is “an obvious justice 
that a man against whom a vexatious suit has been brought, 
should recover his costs, and that it is nothing to him on whom 
the costs fall, whether on the estate or on the executor person- 
ally.”? Now, it cannot be said with propriety, that a suit is in 
any proper sense “ vexatious,’ when brought upon reasonable 
grounds, by a rcpresentative wholly ignorant of the merits of 
the case, in the disinterested and honest performance of his duty. 
If “vexatious,” it should only be deemed so as against the 
estate which was to have received the advantage, and not as 
against the representative, who, as he was to derive no benefit 
from it, ought to receive no injury. The argument which jus- 
tifies taking the costs out of the pocket of the latter, seems to 
rest upon insubstantial foundations. It assumes the suit to have 
been “vexatious” because unsuccessful, which is contrary to 
the rule of the common law, for if attempt be made by a de- 
feudant in acriminal prosecution to recover the costs and charges 
from the prosecutor, it can only succeed where there was a want 
of probable cause for the prosecution. It is also contrary to the 
rule in chancery, which relieves the unsuccessful party from 
costs if he had probabilem causum litigandi; Lord Bacon’s 
Abr. 54. It is against the principles of justice, which never in- 
flict punishment without fault—which never shift the misfor- 
tunes of one man to the door of another, and which sternly dis- 
countenance the principles under which the bandit justifies the 
plunder of one man to obtain indemnity for wrongs inflicted by 
others. It has already been said, that an executor or adminis- 
trator is not personally liable in England; 2 B. & P. 255; 2 Bac. 
Abr. 517. The same rule prevails in South Carolina, 2 Bay. 
166; 1 Bailey 79; 2 Bailey 6, 53; in Kentucky, 2 Litt. 387; 2 
J. J. Marsh. 479; 3 Dana 157; in Virginia, 1 Wash. 138; in 
Ohio, 5 Hammond 45, 270; in Jndiana, 1 Blac. 385; in New 
York, 3 John. 249; 4 Cowen 550; 6 Cowen 612; 4 Cowen 87; 
and, if we may confide in the highest authority in the state, the 
rule prevails in Pennsylvania; 11 8. & R. 247. In the latter 
case, the present chief justice, in delivering the opinion of the 
court stated in the presence of chief justice Tilghman, and with 
the concurrence of Mr. justice Duncan, that there was no 
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“usage”? in Pennsylvania in opposition to the rule which pre- 
vailed in England; but on the contrary, that “it was a wise 
regulation, and one that is absolutely necessary for the protec- 
tion of creditors and all others interested in the decedent’s 
estate.”? This decision was directly on the question. The exe- 
cution was set aside because it issued against the plaintiff de 
bonis propriis, and included the fee of the de/endant’s attorney. 
It was conceded that there was a distinction between the fees 
of the officers (for which the plaintiff was liable as their em- 
ployer), and the costs of the adverse party (for which he was 
not liable). The practice was in conformity with this decision. 
The same principle had been previously sanctioned by the su- 
preme court, in the case of The Insuance Co. of Pennsylvania 
v. Hewes, executor of Anthony, 5 Bin. 508. The arbitration 
law of 1810 was so liberally construed in favour of executors 
and administrators, that they were allowed to appeal with- 
out payment of costs, as required of other parties. This deci- 
sion was pronounced by chief justice Tilghman, with the ex- 
press concurrence of justices Yeates and Brackenridge. The 
venerable chief justice remarked, at the time of delivering the 
opinion, that “it would be very hard indeed to make executors 
pay costs to obtain an appeal which, in the event of the suit, 
they might never recover again. The consequence of such 
hardships would be that executors or administrators might ra- 
ther acquiesce in an unjust award, than enter an appeal. And 
in such case the loss would fall not on themselves, but on those 
entitled to the estate of the deceased, very often widows and 
infant children.”? Mr. justice Yeates declared that “it would 
require strong and clear words to show an intention in the legis- 
lature to subject executors to the payment of costs out of their 
own pockets, when, perhaps there may be no assets in their 
hands;”’ 5 Bin. 511. Every principle of policy which justifies 
an appeal by an executor without payment of costs, sanctions 
the prosecution of the suit to judgment, without incurring per- 
sonal liability to his adversary. The appeal is given for the 
purpose of prosecuting the suit toa final determination. Of 
what avail is the appeal, if the suit may not with safety be pro- 
secuted to final decision? Such enlightened jurists as Tilghman, 
Yeates, Duncan, and Brackenridge, cannot be supposed capable 
of sustaining a policy so senseless, imperfect, and disjointed. 
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But this policy was not confined to the judicial tribunals. 
The legislature gave it their sanction. The act of 1810, com- 
monly called the hundred dollar law, expressly excepted ex- 
ecutors and administrators from the requisition to give security 
for costs on appeal; 4th sec. act 20th March, 1810. The same 
law positively prohibited the justices from issuing executions 
de bonis propriis, against executors or administrators, in any 
case (11th section); and it provided that if the representative 
“after judgment”? (whether for debt or costs), “declared that 
he had not sufficient assets to satisiy such judgment,” the jus- 
tice should certify the judgment to the prothonotary, and the 
court of common pleas should appoint auditors to apportion the 
assets “as in other cases.” The words “as in other cases,” 
may be understood asa legislative recognition of the practice in 
Pennsylvania, under which executors and administrators were 
not held liable, out of their own estate, but only held account- 
able for the assets which came to their hands; and that in case 
of deficiency, these were apportioned among the creditors. The 
practice thus referred to in 1810, received the form of legislative 
enactment on the 24th February, 1834. In sections 35, 36 and 
37, itis provided, that in “every case of an execution against 
executors or administrators,’’? where “the personal assets of the 
decedent are insuilicient,’’ the court “sha// stay all proceed- 
ings’’ until the executors or administrators make application to 
sell the real estate, or for the apportionment of the assets, or 
both.’ And in no case shall any “ omission to plead or reply,’’ 
or any “mispleading or lack of pleading,’ “ make them liable, 
beyond the amount of assets which in fact have come or may 
come to their hands.’’ 

As a still further expression of the legislative will in regard 
to executors and administrators, the act of 16th June, 1836, 
sec. 31, expressly allows them to appeal from an award, with- 
out payment of costs, except in cases where they themselves 
have entered the rule to arbitrate; and a similar exemption is 
contained in the act of 13th April, 1846. 

We have also authority for saying, that the rule in equity in 
general, exempts parties suing in autre droit from personal lia- 
bility for costs, unless in cases where they have greatly misbe- 
haved. 1 Eq. Cas. Abr. 125; Beames on Costs 89: 3 John. 
Ch. R. 520; 1 Paige 472. 

43” 
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Against all these authorities from the common law, from the 
legislature, and from the chancery; from England, from our 
sister states, and from the decisions and practices of our own 
state, several cases have been cited in the argument. These we 
now proceed to consider. The case of Hardy v. Call, 16 Mass. 
530, may be disposed of with the remark, that it is founded upon 
a statute of Massachusetts, which expressly directs that the 
judgment against an executor or administrator, plaintiff, shall be 
de bonis propriis. Vide Mass. Revised Statutes 437. It is un- 
necessary to say, that a decision, upon such a statute, can have 
no application to proceedings in this state, where we have no 
such statute, and where on the contrary, the whole course of 
our legislation has proceeded upon views of policy totally differ- 
ent. The case of Sterrett’s Appeal, 2 Penn. R. 419, was where 
the executor was making a claim of his own, for services ren- 
dered since the death of the testator, and which was defeated, 
upon an examination of his accounts before auditors. It was 
clearly just that he should pay the costs in such a case; and it 
is manifest that the decision can furnish no rule for cases, where 
the action is brought purely on the claims of the decedent. The 
case of Muntorf v. Muntorf, 2 Rawle 180, raised no question of 
the kind now under consideration, and the remarks of the judge 
cannot be regarded as binding upon any court. Still less can 
they be considered as overturning a solemn decision of the su- 
preme court previously made, directly on the question. One of 
the sons of John Muntorf, the elder, took the estate of the de- 
cedent at the appraisement in the orphans’ court, on the 17th 
January, 1823, and on the same day, sold it to two of his sisters 
who took possession. Ten months afterwards, a verdict was 
rendered against the administrators of the decedent, in an action 
which they had brought on a claim of the deceased. On this 
judgment, an execution issued for the costs, and on the 3d Au- 
gust, 1826, a deed was made by the sheriff in pursuance of a 
sale to the same John Muntorf, who had previously taken the 
land and sold it to those in possession. The question was, 
whether costs which accrued not only after the intestate’s 
death, but after the land had been taken at the appraisement 
and sold, could be a lien on the real.estate as against the pur- 
chasers. Although the debts of a decedent are liens upon his 
real estate, it is manifest that costs which had no existence at 
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the time of his death, cannot be a lien against such a purchaser as 
appears in this case. The case of Muntorf v. Muntorf does not 
overrule the previous decision. Indeed it is stated expressly, that 
there is no intention to interfere with the decision in Musser v. 
Good, 11 8.& R. 250. The remaining decision to be considered 
is, that of Pawling v. Penrose, 8 W.& 8S. 379. In that case, the 
plaintiff was nonsuited after an appeal by the defendant; and 
the question was not whether the administrator, plaintiff, should 
pay costs to his adversary (for no such claim was made 
or pretended by any one), but whether he should refund the 
Sees of the officers, for which he was undoubtedly liable as 
their employer, but which the defendant, either by mistake or 
by illegal exaction, was induced to pay upon entering an appeal. 
The defendant was an executor, and defending the suit in that 
character, had clearly a right to appeal without payment of 
costs. The rule to arbitrate had not been entered by him, but 
by his opponent. His right to appeal without payment of 
costs, was clear, and his right to recover them back was equally 
clear. The whole ground of his claim to have the costs re- 
funded, arose since the death of the decedent. The plaintiff had 
become liable to the officers employed by him, as a debt of his 
own, personally contracted, since the death. And the defend- 
ant by his payment since the death, had acquired a right to re- 
cover them back, against the person who in effect had received 
them. The question of an executor’s liability for the costs of 
an action brought on the claims of the testator, could not possi- 
bly arise in the case. The defendant in the case had not made 
any such claim upon the plaintiff. On the contrary, the question 
expressly submitted by the parties in the case stated, was 
“ whether the defendant was entitled to have the costs which he 
had paid to the benefit of the other party, or any portion of 
them, refunded; and « whether he was not entitled to recover 
them’? in an action (not by execution) against the former 
plaintiff personally. It was held, that he was entitled to recover, 
and judgment was rendered accerdingly. The decision was 
indubitably correct, 9 John. 376, 377. But the observations of 
Mr. justice Sergeant, based upon those made by Mr. justice 
Rogers in Muntorf v. Muntorf, on the question not raised by 
the record, nor submitted for decision by the parties, cannot be 
regarded as overruling decisions previously made, in accord- 
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ance with our own usages, with the whole course of our legis- 
lative policy, with the principles adopted in chancery, with the 
decisions of the common law courts in England, and with the 
adjudications in almost every state in the union. 

It is therefore ordered, thut the execution be set aside. 
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IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 
{Sept. 5, 1846. 
MINTZER UV. BLIGHT. 
1. Upon an appeal from the judgment of an alderman before whom the action was 


commenced by scire facias, it is unnecessary to file a declaration in order to take 
judgment for want of an affidavit of defence, under the rule of court. 


This was an appeal from the judgment of alderman Bryant 
upon a scire facias, to revive a judgment on his docket. At 
the second term, the plaintiff’s attorney directed judgment to be 
entered for want of an affidavit of defence, under the rule of 
court, without having filed a declaration. 

Brightly tor deteudant, obtained a rule to show cause why 
the judgment should not be opened, and for cause, alleged the 
want of a narr. as is required by the rule of court, which pro- 
vides “that no judgment shall be entered by virtue of the rule 
unless the plaintiff shall have filed a declaration during the term 
to which the appeal is entered.”? Rules of court of C. P. p. 1. 
The scire facias is not returned to the court with the appeal ; 
there is nothing therefore on record to show the plaintiff’s cause 
of action. 


Abrams, contra. 


Per curiam. It has been the constant practice of this court 
for many years, to proceed without a declaration, where tlie 
action is commenced by scire facias, which cannot now be dis- 
turbed ; the rule must therefore be discharged. 


SILL 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


JAMES MILES UV. THADDEUS STEVENS, ESQUIRE, WHO SURVIVED 
CHARLES OGLE, ESQUIRE, DECEASED. 


1. A contract made in contemplation of the passage of legislative acts, which were 
essential to the object of the contract, and the passage of which was confidently 
expected by both parties, ought not to be enforced, when the legislature refused 
to pass those acts, and adopted other measures entirely defeating the object of 
the parties in making the contract. 

. The equity of such a case, is essentially the same as if the contract had been 
made under a mutual mistake of a material fact, “ the efficient cause of its con- 
coction.” 


to 


Amicable action to September term, 1844, No. 1, of debt 
founded upon an agreement under seal, dated March 3, 1837. 
The defendant pleaded payment with leave to give the special 
matters in evidence. Trial, lst September, 1845. The leading 
facts are set forth in the following charge to the jury by 

Hayes, president: On the 2d day of March, 1837, an agree- 
ment under seal was made between James Miles, the plaintiff 
in this suit, and Thaddeus Stevens and Charles Ogle, now de- 
ceased, by the terms of which, in consideration that he, James 
Miles, agreed to sell to the said Stevens and Ogle, their heirs 
and assigns, one undivided half part of two hundred acres of 
land situate on Elk creek, in the county of Erie, including the 
mouth of said creek, and to embrace the lands at the harbour 
of the said Elk creek, best suited for the site of a city, intended 
to be located on the same, by the said Miles, Stevens and Ogle 
—the said Stevens and Ogle agreed to pay to the said Miles, on 
the first day of August then next, the sum of five thousand dol- 
lars. It was further agreed, that James Miles should be allowed 
to retain out of the purchase, arising from the sale of lots in the 
said city, the sum of ninety-five thousand dollars: and it was 
further agreed, that after he should have received the said 
$ 5000 of the said Stevens and Ogle, and also have retained out 
of the moneys that might come into his hands, arising from the 
sale of the lots in said city, the sum of ninety-five thousand dol- 
lars, as before mentioned, he should execute a deed, assigning 
and conveying, clear of all incumbrances, unto the said Stevens 
and Ogle, their heirs and assigns, the one undivided half part of 
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all lands and lots then remaining unsold, part and parcel of the 
said two hundred acres before described, and also one half of 
all the purchase money due and to grow due, for sales of lots 
over and above the said ninety-five thousand dollars. And it 
was also further agreed between the said parties, that if the said 
$ 95,000 should not be received by the said Miles, within ten 
years from the date of the agreement, in that event the said Ste- 
vens and Ogle, their heirs and assigns, should relinquish all 
claim to any interest in the said two hundred acres of land, and 
the same should remain to the said Miles, his heirs and assigns, 
as fully as if this agreement had not been made; unless the said 
Ogle and Stevens should, at any time before the expiration of 
the said ten years, prefer to pay, and do pay, unto the said 
Miles, his heirs and assigns, the balance that may be due to the 
said Miles, his heirs and assigns, of the fifty thousand dollars, 
the estimated valuation of the one half of the said two hundred 
acres of land. And it was further agreed, that the said Miles 
should not sell or dispose of his interest in the said two hundred 
acres of land, until the said first day of August next. There 
were some other stipulations, not material, which the jury will 
see, when they read over the agreement. This action is brought 
against Thaddeus Stevens, the surviving joint contractor (Charles 
Ogle esq., being dead as before stated), to recover the sum of 
five thousand dollars mentioned in the agreement as payable on 
the 1st of August, 1837, with the interest accruing thereon from 
that day. The defendant contends, that this money ought not 
to be paid nor demanded: Ist, Because there were fraud and 
misrepresentation on the part of the plaintiff, by which the de- 
fendant was misled to enter into this contract; the imputed 
fraud cousisting, in the plaintiff’s pretending that there was a 
harbour at the mouth of Elk creek, whereas no such harbour 
existed, and that he was the true owner of the lands lying at 
the mouth and on both sides of the said creek, near the mouth 
thereof, when he had, in fact, no good title to the land. 2dly, 
Because the whole contract was founded on the supposition 
and belief of the parties, that the Erie extension of the Pennsyl- 
vania Canal, would terminate at the mouth of Elk creek, and 
the government of the United States would make a large appro- 
priation for the opening and establishing of a harbour at the 
mouth of the said creek; in consequence of which, a city would 
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be built up at that place, and the land there become of immense 
value as acity plot; and because, these events not having oe- 
curred, neither the canal having terminated at the mouth of 
Elk creek, nor any appropriation having been made to open 
and establish a harbour there, the basis of the contract has been 
wholly removed and destroyed. Wherefore, it would be against 
equity and good conscience, to enforce the same by requiring 
the payment of the said five thousand dollars. 

As to the first point of this defence, it is undeniable that if 
fraud were practised upon the defendant by the plaintiff, induc- 
ing the former to enter into this agreement, such fraud would 
entirely vitiate the contract, and the plaintiff for that reason 
could not recover. It is for the jury to say, whether there was 
or was not such a misrepresentation in regard to the facts of an 
existing harbour, or the plaintiff’s title, as the defendant con- 
tends there was; and it must be decided by you, according to 
the evidence, for fraud must be proved, either directly or by 
such circumstances in the conduct of the party charged with it, 
as are inconsistent with honesty and the principles of morality. 
Fraud has been defined to be any cunning deception or artifice 
used to circumvent, deceive, or cheat another. This definition, 
though sufficiently descriptive of what may be called positive, 
actual fraud, where there is an intention to commit a cheat or 
deceit upon another to his injury, does not include the large 
class of implied or constructive frauds, which are within the 
remedial jurisdiction of a court of equity. Fraud, in the sense 
of a court of equity, properly includes all acts, omissions, and 
concealments, which involve a breach of legal or equitable duty, 
trust, or confidence justly reposed, and are injurious to another. 
And courts of equity will not only interfere in cases of fraud, to 
set aside acts done, but they will also, if acts have by fraud been 
prevented from being done by the parties, interfere and treat the 
case exactly as if the acts had been done; 1 Story’s Equity, 
ch. 6. . 

With respect to the 2d point of the defence, if there were any 
natural and insuperable obstacle to the laying out of a city, at 
the mouth of Elk creek, equally unknown to all the parties to 
this contract, and which would have utterly defeated their ob- 
ject, in making it; as, for instance, had Elk creek emptied into 
Lake Erie through a deep ravine with high bluffs on each side, 
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extending to and facing the lake, or had this creek turned and 
emptied into some small interior lake, and not fallen into Lake 
Erie at all, here would have been a mutual mistake, in regard 
to a fact material to the contract, which would have unques- 
tionably constituted a valid defence, to such a suit as the pre- 
sent. For the general rule is, that an act done, or contract made 
under a mistake, or ignorance of a material fact, is voidable and 
relievable in equity; and the rule applies not only to cases, 
where there has been a studied suppression or concealment of 
the facts by the other side, which would amount to fraud; but 
also to many cases of innocent ignorance and mistake on both 
sides. The fact must be essential to the character of the con- 
tract, and an eflicient cause of its concoction. D. buys an estate 
of P. to which the latter is supposed to have an unquestionable 
title. It turns out upon due investigation of the facts, unknown 
at the time to both parties, that P. has no title, (as if there be a 
nearer heir than P. who was supposed to be dead, but is in fact 
living), in such a case, equity would relieve the purchaser and 
rescind the contract. So if one person should sell a messuage 
to another, which was at the time, swept away by a flood or 
destroyed by an earthquake, without any knowledge of the fact 
by either party, a court of equity would relieve the purchaser 
upon this ground, that both parties intended the purchase and 
sale of a subsisting thing, and implied its existence, as the basis 
of their contract. It constituted therefere the very essence and 
condition of the obligation of their contract. And the same 
principle, it is said, will apply to all other cases, where the par- 
ties mutually bargained for, and upon the supposition of an 
existing right. Thus if a purchaser should buy the interest of 
the vendor, in a remainder in fee expectant upon an estate tail, 
and the tenant in tail had at the time, unknown to both parties, 
actually suffered a recovery, and barred the estate in remainder, 
a court of equity would relieve the purchaser in regard to the 
contract, purely upon the ground of mistake. So if a horse 
should be purchased, which is by both parties believed to be 
alive, but is at the time of the purchase, in fact, dead, the pur- 
chaser would upon the same ground, be relieved by rescinding 
the contract, if the money was not paid; and if paid, by decree- 
ing the money to be paid back. The same principle has been 
applied to the case of a contract between two persons, whereby 
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one contracted for a large sum, as a contingent compensation 
for his services, in prosecuting a claim of the other, against a 
foreign government, for an illegal capture, if it should be suc- 
cessful; and at the time of the contract, the claim had, unknown 
to both parties, been allowed by the foreign government with a 
stipulation for the due payment thereof; for the very basis of 
the contract, was future services, to be rendered in prosecuting 
the claim, and unless such services were rendered, there was 
no consideration to support it. The same principle will apply 
to cases of purchases, where the parties have been innocently 
misled, under a mutual mistake, as to the extent of the thing 
sold. Thus, if one party thought that he had dona fide pur- 
chased a piece of land as parcel of an estate, and the other 
thought he had not sold it—under a mutual mistake of the bar- 
gain; that would furnish a ground to set aside the contract, 
because, as has been observed, it is impossible to say that one 
shall be forced to give that price, for part only, which he in- 
tended to give for the whole, or that the other shall be obliged 
to sell the whole for what he intended to be the price of part 
only; 1 Story’s Equity, ch. 5, vid. ss. 140-1-2-3-4, 

Now, if the parties had made the agreement in question, on 
the mistaken idea that the legislatures of Pennsylvania and the 
United States had passed laws, the one for authorizing the canal 
to be extended to the mouth of Elk creek, the other making 
appropriations for the harbour there; there is no doubt but that 
the contract would be set aside, and the defendant be relieved 
in consequence of this mistake. The difficulty is to determine, 
whether the same principle applies to a mistake, as to the future 
passage of these laws, with reference to which the agreement 
was made, and made in the confident assurance of all parties, 
that they would pass; so much so, that it is admitted, that with- 
out such expectation and assurance, it would not have been 
made at all. I believe the case, in this aspect, is a novel one, 
though that of Quick and Stuyvesant in 2 Paige 84, resembles 
it essentially. The acts to which the parties to this agreement 
all looked forward, were public acts of independent govern- 
ments. That they did not pass, as was expected and desired 
by the parties, is not imputed or imputable, from any thing we 
have heard, to the negligence of the defendant. The contract 
was made in contemplation of the passage of such acts; and the 
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advantages which they all hoped to enjoy, were entirely depen- 
dent upon the establishment and growth of a city at the mouth 
of Elk creek, which, without those acts passed, is as much an 
impossibility, as if that creek ran down into Lake Erie, through 
a narrow and lengthened ravine, three hundred feet deep, and 
were bounded at the mouth on either side, by a precipitous 
bluff, facing the lake, three hundred feet high. As to the equity, 
the real justice of this matter, if by the failure of these acts of 
government, the entire basis of the contract in question, “the 
efficient cause of its concoction’? is now as completely non- 
existent and impossible, and the purpose and object of the par- 
ties rendered as impracticable, as if they had contracted under 
a mutual and innocent mistake, believing that the acts had 
already been passed. I cannot see any essential difference in 
the justice of demanding the money sued for, in the one case, 
and in the other. 

The instruction of the court upon this head therefore, is, that 
if the jury believe that, the only or main reason of this contract, 
was the mutual expectation of the parties, that the land imme- 
diately adjacent to the mouth of Elk creek, was about to become 
the site of a great city, as the direct consequence of the Erie 
canal being taken by the authority of the government of Penn- 
sylvania to that point, and terminating there, and of an appro- 
priation of the general government for opening and establishing 
a harbour, and that this event is no longer morally possible, the 
canal having been extended to the borough of Erie, seventeen 
miles distant from the mouth of Elk creek, then as, the basis of 
the contract has utterly failed, for that reason—if the jury so 
believe—I am of opinion, that it would be inequitable to enforce 
the payment of the five thousand dollars, and that the plaintiff 
ought not to recover. 

The jury found a verdict for the defendant; on which, the 
court rendered judgment. 

Affirmed, on error, by the supreme court. 


Mr. Ford & Mr. Penrose, for the plaintiff. 
Mr. Frazer, Mr. Stevens, § Mr. Jenkins, for the defendant. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 


[| The following dissenting opinion was delivered recently by his 
honour judge SHarswoob. | 


COOKE UV. NEILSON. 


The question presented upon this case stated is, whether a 
tenant from year to year in the absence of a special agreement, 
can remove at the expiration of any of the current years of his 
tenancy, without previous notice of his intention to his land- 
lord; and whether by his failure to give such notice, he does 
not become responsible for the rent of the succeeding year; in 
other words does not continue in the eye of the law to be the 
tenant? 

The case before us is of a tenancy from quarter to quarter. 
«TI have rented of David Cooke the house I now occupy by the 
quarter.” These are the words of the contract. This phrase, 
by the quarter, expresses, not a term certain, as one quarter, 
but the measure of the tenancy: and the tenant is a tenant for 
so many quarters as he continues to occupy, including the cur- 
rent quarter. 

It is clearly established that in a tenancy from year to year, 
and the same rule is of course applicable to the tenancy in this 
case—mutatis mutandis—the landlord in order to determine 
the tenancy, must give notice of his intention ending with the 
current year, or otherwise the tenant cannot be ejected, but 
becomes entitled to hold for another year. 

The general custom of the tenants of farms in the country, 
to quit at a particular season of the year, has laid a strong 
foundation in convenience for this rule: and no difference be- 
tween urban and rural property in this respect, has ever been 
recognised. 

Upon any other principle, the tenant of a farm ejected by the 
landlord without notice on or after tle 1st of April, by an eject- 
ment or the summary process provided by our act of assembly, 
would be distitute of a home and the means of livelihood, until 
ihe ensuing Ist of April. 

On the other hand the landlord, whose farm is deserted by 
the tenant on the Ist of April without notice, is left without a 
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tenant, and his property is unoccupied and unproductive until 
the reguiar time of letting again comes round. 

There is in either case a public as well as a private loss, 
against which it is the policy of the law to provide. 

There is not perhaps to be found in the books, any case in 
which this precise point has been raised and determined against 
the tenant, even in England. Yet there the law appears to be 
considered as perfectly well settled. It is asserted in the 
English elementary treatises of the best authority as unques- 
tionable; 2 Bl. Com. 145; Comyn on Landl. 265, 474; Wood- 
fall 145. It is assumed and taken for granted in most of the 
cases in which the question arose and was decided, as against 
the landlord; Doe dem. Digget v. Snowden, 2 W. Bl. 1224; 
Gulliver dem. Tasker v. Burr, 1 W. BI. 526; Right v. Darby, 
1 T. R. 162; Sparrow xv. Hawkes, 2 Esp. 504; Kingsbury wv. 
Collins, 4 Bingh, 202; Izon vw. Gorten, 5 Bingh. N.C. 501.) In 
Savage v. Dupuis, 3 Taunt. 410, the defendant agreed by parol 
to rent a house as tenant from year to year for the residue of a 
term, which was three years and three quarters. He held for 
three years and one quarter, and then removed, It was ruled, 
that though perhaps he might have quitted without notice at 
the end of three years, yet remaining longer, implied a contract 
to pay rent for the residue of the term. ‘The reason, as suffi- 
ciently appears in the report of the case, why he might have left 
at the end of three years without notice, was that the original 
lease, out of which the tenancy from year to year was derived, 
not having another integral year to run, ceased to furnish ma- 
terials for the longer duration of the tenancy from year to year. 
We may well therefore apply to this case the maxim, eaceplio 
probat regulam. In Wilson v. Abbott, 3 B. & C. 88, the 
question which arose, was whether the taking was for one 
year certain or from year to year, and the ouly reason why that 
point was at all material in the case, was that the tenant had 
failed to give notice. A. let apartments in his dwelling house 
to B. at a rent payable half yearly. 1. took possession at Mi- 
chaelmas, 1822, and at Lady-day, 1823, paid half a year’s 
rent. In June of that year, B. left the apartments without 
giving any notice to quit, but at Michaelmas, 1823, which was 
the expiration of the first year of his tenancy, he paid half a 
year’s rent. At Lady-day, 1824, the landlord demanded 
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another half year’s rent, which the tenant refused to pay, and 
the court of king’s bench held that the tenant was not liable, 
distinctly upon the ground that in the case of lodgings, which 
are not usually let for so long a period even as a year, they 
could not infer from the facts a contract from year to year. It 
is plain therefore, that unless it had been considered a conceded 
point, that if B. was a tenant from year to year, he was bound 
to give notice, no question at all would have arisen in the 
case. 

This doctrine is most consonant with the other incidents which 
have been attributed to tenancies from year, and with the his- 
tory and character of this kind of interest. It arose from the 
old tenancy at will. The inconveniences resulting from a 
sudden determination of the will by either lessor or lessee, in- 
duced the courts to convert all lettings for an indefinite duration, 
when an annual rent or other return at a certain period was 
agreed on, as tenancies from year to year, and to require a rea- 
sonable notice by either party to the other before the estate 
could be determined. It was perhaps judicial legislation; and 
though its date be, as is supposed, 13 Hen. 8, it is now as much 
and as inseparably a part of the common law as any doctrine, let 
it have sprung ever so near its yet undiscovered fountain head. 
Thus, some degree of certainty in the possession—not only the 
matter of repose, but the sure incentive to the industry and en- 
terprise of the possessor, and the consequent increase of the 
public wealth and strength—was imparted to an interest which 
was before vague and uncertain. Accordingly it has always 
been held that in pleading this estate, it may be averred to be 
a term for so many years as the lessee has occupied, including 
the current year, and it was assured to continue to the end of 
that year, and still longer unless either party before the expira- 
tion of the current year, gave notice of his intention to deter- 
mine the estate; 4 Bacon’s Abr. 180 n.; Legg v. Stredwick, 2 
Salk. 414; Birch v. Wright, 1 'T. R. 380; Webber v. Shearman, 
6 Hill 20; 8S. & R. 468. Still however it is in legal phrase a 
tenancy from year to year, guamdiu ambabus partibus placu- 
erit; and as it was held at a very early period, it partakes of 
the nature of the old tenancy at will in this very important par- 
ticular, that it is of the essence of the estate that it shall be at the 
will of both the lessor and the lessee: so that if parties should ex- 
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pressly contract for an estate to be held at the will of one of 
them only, the law will not recognise such an interest, but at 
once annexes to the estate created by the contract, that mutu- 
ality, which, like the power of alienation in an estate in fee, is 
its inseparable incident ; Keilw. 65, pl. 6; ib. 162, pl. 4; 13 Hen. 
8,16, pl. 1. This principle of mutuality ran through the whole 
law of tenancies at will in a very remarkable manner. Thus, 
if the lessor determined his will in the middle of a quarter, he 
lost the whole rent of that quarter. If the lessee in like man- 
ner determined the estate in the middle of the quarter, he was 
liable for the rent of the whole quarter; Layton v. Field, 3 
Salk. 222, pl. 1,8. C.; 1 ld. Raym. 707. If the lessor deter- 
mined the will, the lessee was entitled to the emblements, with 
free entry, egress and regress, to cut and carry them away: 
aliter, if it was determined by the act of the lessee ; Littl. s. 68; 
Co. Litt. 55, b; Stomfil v. Hicks, Holt 414. The landlord could 
enly determine the estate by some notorious act, upon the 
ground or by notice to the tenant. In like manner it was ex- 
pressly held, that the tenant could not determine his wiil secretly 
without notice given to the lessor; 2 Bl. Comm. 145; Co. Litt. 
55, b; 1 Roll. Abr. 861; Highly v. Bulkly, 1 Sid. 339; T. Jones 
5. It is unnecessary to pursue these analogies further. 

The case of Hemphill v. Flynn, 2 Barr 144, does not in the 
least touch this principle of mutuality. That was not a case of 
tenancy from year to year, but for a year certain. The tenant 
held over, and claimed upon payment of the rent of the first 
quarter of the second year, that he had a right to give up the 
possession, and be released. It was decided that the landlord 
might either elect to trust him as a wrong-doer or as a tenant 
for another year, upon the terms of the original letting, while 
the tenant had not the same right of election: in other words, 
could not elect to consider himself as a trespasser—could not 
take advantage of his own wrong. 

It is supposed however that there is a custom contrary to this 
in Pennsylvania, of which the court can and is bound to take 
notice as part of the common law of the state. The impression 
of the bar, when it has become the ground of a well settled 
course of counsel and practice, is no doubt entitled to the most 
profound respect. It is rarely,ifever wrong. But it should be 
of the most clear and unequivocal character, to establish a 
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general custom, differing from the common law. Can the im- 
pression referred to be considered of this character, when we 
find judge Duncan, than whom no man had a larger practice at 
the bar nor longer experience in the interior counties, saying, 
of the provision in regard to notice: “It prevents a surly land- 
lord from dispossessing his tenant at an unreasonable time of 
the year, and a perverse and crooked tenant from quitting when 
the landlord cannot procure another tenant?’’ Logan v. Herron, 
8S. & R. 472; and judge Kennedy, who was as distinguished 
for his accuracy as for his extensive learning, and who would 
not have failed to qualify his language if he had entertained a 
doubt, expressing himself as follows: « My idea of a lease from 
year to year is this, that it is binding prospectively on the par- 
ties for one year only, capable however of being extended to a 
second, third, fourth or fifth year, and so on, unless determined 
by the dissent of either party, which may be done at the close 
of any one year by giving three months’ previous notice to that 
effect ?”’? Lesley v. Randolph, 4 Rawle 127. 

On the whole, I am of opinion that judgment on this case 
stated, should be entered for the plaintiff, but as the majority of 
the court entertain a different opinion, judgment must be entered 
for the defendant. 


[February 15, 1828. 
SYLVESTER UV. GIRARD. 


This was a highly interesting action, brought by the plaintiff, 
a lottery broker, to recover of the defendant, a celebrated banker, 
one thousand dollars, the value of a bank note issued by de- 
fendant out of his bank, payable in the usual way, to bearer. 
The circumstances as detailed in evidence, were substantially 
as follows: On the close of the 10th day of May, 1827, the ex- 
changes at the Bank of the United States, were made ready for 
settlement; the notes, as they were to go to each bank in the 
morning, were placed in the respective books, and the amounts 
labelled; and the accounts were added up, and found to corres- 
pond, as usual, within a few cents to the money on hand. 
Among the books, was that belonging to Stephen Girard. It 
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appeared, in evidence, that every bank in the city was in the 
habit of sending around, every morning, to each other, all the 
notes received of their’s the day before, and that these formed 
an account between each. Stephen Girard’s book was settled 
that day, as usual, and the amount of notes inside stated at 
29,000 dollars. The next morning, the 11th May, early, Mr. 
Ciew, a porter in the Bank of the United States, had possession 
of the book, as usual, and laid it on the desk of the first teller. 
Mr. Girard’s teller came to settle the book, and took it up from 
the teller’s desk, according to custom. On counting the notes, 
they were found to be two thousand dollars short. The label 
was altered to 27,000 dollars; the alarm was then given, and 
measures were taken to detect the theft. Notices not to pay 
the notes, were given to the Mechanics’, Schuylkill and Com- 
mercial, as well as other banks. At the Mechanics’ Bank, one 
of the 1000 dollar notes had been deposited by Mr. Ashhurst. 
While these transactions were going on, the circumstance upon 
which the present action was brought, took place. It seemed 
that the runner, Clew, had speculated largely in lottery tickets, 
and had drawn some few capital prizes, but not enough to re- 
munerate him for the multitude of blanks with which his ill 
fortune had cursed him. Amidst these lottery dealings, he had 
become indebted to the plaintitf, N. Sylvester, and had given 
his note for $ 924, payable on demand.—Shortly after the theft 
of the notes, on the same morning, Clew went to Sylvester, and 
tendered him one of the notes, to take five hundred dollars out 
of, on account of the debt. Sylvester took the note over to the 
Mechanics’ Bank, and asked the teller to change it. The teller 
asked how it had come into Mr. Sylvester’s possession, and in- 
formed Mr. %. of the circumstance that had taken place at the 
United States’ Bank. Sylvester answered, that he had received 
it from a person who had come to pay him some money. The 
teller requested Mr.S, to Jeave the note, in order to send it to 
the United States’ Bank for information; this was declined by 
Mr. Sylvester, ou the plea that the individual who had given it 
to him, was a responsible man. Mr.S. then went over to his 
office opposite the bank, where the man was, and returned 
shortly, saying that the man had said he found it in the street. 
The teller asked who the man was, “as a matter of curiosity.”’ 
Mr. S. replied, “if it were requested he would give the name; 
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the man was a responsible man, and could be found.” Mr. 
Sylvester did not give the name. The teller told him, when he 
came back the second time, that “there was no doubt the note 
was stolen.”? A few minutes after this transaction took place, 
one of the United States’ Bank tellers, went into the Commer- 
cial Bank, and found Clew in custody; he had been detected in 
the very act of passing one of the purloined notes. Mr. Sylves- 
ter presented his note at Mr. Girard’s Bank; it was refused pay- 
ment; he then procured a notary public to demand payment. 
After much conversation, the answer was, that “he (Girard) 
refused to pay, and detained the note, at the request of the 
Bank of the United States.” Mr. Girard kept possession of the 
note when handed to him by the notary, and peremptorily re- 
fused to re-deliver it. 

Many minor facts were adduced in evidence. It was proved 
that Clew had real estate and bank stock; that he was a man 
of unquestioned respectability, and had the full confidence of 
the bank. 

A very interesting point of evidence, whether testimony 
going to show the larceny of the notes, could be gone into, to 
the prejudice of an innocent, bona fide third person, was elabo- 
rately argued, and decided in the affirmative. 

The arguments of counsel were deeply interesting and in- 
structive. The main ground taken by the highly respectable 
counsel for the plaintiff, were, that an absolute interest in the 
bank note was passed and transferred to the plaintiff; that being 
in possession, he was entitled to reap the fruits; that to deprive 
him of possession, the onus laid upon the defendant: that no 
participation in Clew’s guilt, was charged on the plaintiff; that 
the note was issued by S. Girard, contrary to the act of assem- 
bly; that a bank note passes by mere delivery, and it must be 
shown that Sylvester was a particeps criminis; that Clew 
could not have stolen the note, but may have found it, as he 
said, &c. Upon the part of the defendant, it was replied, that 
possession is nothing without title; that a receiver from a thief, 
cannot keep a bank note without good consideration; that Clew 
never passed the note, and if he did, no title passed with it; 
that he did steal it, and attempted to pass it with condition and 
limitation; that Sylvester, being told the note was lost, he could 
derive no title; that he was told there was no doubt the note 
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was stolen—/hat was notice; that the general rule is, that the 
holder can pass no better title than he has, that the note was 
taken to assist gambling; that Clew parted with no right, if he 
only took the note to change, &c. 

Counsel in the case, Messrs. Binney §& Randall, and Messrs. 
Chauncey & Scott. 

Jupge Cox entered into a full examination of all the ques- 
tions raised in the cause. Verdict for the defendant. 
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IN THE COMMON PLEAS OF PHILADELPHIA. 
[March, 1828. 
CONYERS, TO THE USE OF BERRY, Uv. RUFF. 

This was an interesting question, founded on circumstances, 
alleged to be proof of payment of a judgment. It appeared, 
that in December, 1819, a judgment was obtained by Walter 
Conyers against the defendant, for 85 dollars 92 cents, the 
amount of a certain promissory note indorsed by him. In Janu- 
ary, 1820, a certiorari was issued, at the instance of the defend- 
aut. Sometime about September in the same year, Berry paid 
to Conyers the whole amount of debt, interest and costs, and 
took an assignment of the judgment. In June, 1824, the judg- 
meut of the magistrate was confirmed; and in September, 1826, 
a writ of scire facias was issued to revive the judgment. Under 
this scire facias, an issue was ordered by the court, to try what 
amount was owing to Berry in June, 1824, under the judgment; 
and this issue came on for trial on Tuesday morning. 

To prove payment, a circumstantial chain of testimony was 
exhibited. An order drawn by Berry on the constable, in fa- 
vour of the late William Delany esq.; the note and protest on 
which the action was brought, a general release between De- 
lany and the defendant, were in the hands of the defendant. 
Several checks drawn by the plaintiff in favour of Berry, were 
produced. Also the petition of Berry, lately filed, in which the 
present claim was not returned among his property. 

Upon these circumstances, the defendant rested his case of 
payment. Verdict for plaintiff, on Wednesday morning, for 
128 dollars—the whole amount of the claim, with interest. 

For plaintiff, W. LZ. Hirst §& J. M. Broom Esgrs.; tor de- 
feudant, e2rchibald Randall Esq. 











Critical Notice. 527 


“A Treatise on THE Crimtivat Law or tue Unitep States— 
comprising a Digest of the Penal Statutes of the General Gov- 
ernment, and of Massachusetts, New York, Pennsylvania, and 
Virginia: With the Decisions on Cases arising upon those Sta- 
tutes: Together with the English and American Authorities 
upon Criminal Law in general. By Francis Warton.” 1846. 


For this valuable work the profession is indebted to the 
ability and industry of Mr. Wharton, who was associated with 
the Hon. Judge Kane, during the attorney-generalship of that 
gentleman, in conducting the pleas of the commonwealth for 
the city and county of Philadelphia, and to whom it is appro- 
priately dedicated. Although forming a closely printed octavo 
of nearly seven hundred pages, we have found time (the pub- 
lisher having favoured us with an early copy), to give it a care- 
ful examination; the result of which enables us with confidence 
to congratulate the American practitioner that a void which has 
heretofore existed in this department of his studies, is at length 
satisfactorily filled. 

It is not a little remarkable, that the only previous American 
treatises upon Criminal Law, those of Mr. Barbour, of Mr. 
Daniel Davis, and of Mr. I. A. T. Davis, are (as Mr. Wharton 
notices in his preface), “ devoted to an examination of the duties 
of Justices of the Peace; and valuable as they are in the prac- 
tice of the state to which they are adapted, cannot be considered 
as going further in the elementary exposition of criminal law, 
than is necessary to a proper consideration of their particular 
topics.” The work of Mr. Daniel Davis contains indeed, in 
addition to a preliminary inquiry as to the office and duties of 
grand jurors, a copious and we believe valuable collection of 
Precedents of Indictments; but neither it nor either of the other 
works named, afford the information which is indispensable to 
the successful practice of the criminal law in the United States. 
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In the absence, then, of any treatise expressly adapted to the 
wants of the American profession, the practitioner here has been 
compelled to rely upon the four leading English works on cri- 
minal law—those of Chitty, Russell, Archibold and Roscoe. 
But these, though admirably designed and executed, particu- 
larly Mr. Russell’s invaluable work on Crimes and Misdemean- 
ors—and everything that could possibly be desired by the pro- 
fession in England—fall far short of supplying the necessities 
of the practitioner on this side of the Atlantic: and though the 
Anierican reprints have undergone the elaborate revision of 
able gentlemen, who have sought to supply the deficiencies 
alluded to by copious references, in foot notes, to the decisions 
of our own tribunals, they were still too extensive to admit of 





being thus remedied. 

What, alone, could remove the evil, was a treatise prepared 
with express reference to “the criminal law of the United 
States;’? and we need not hesitate to express our entire con- 
viction, that the work now under notice will recommend itself 
to the profession as the desideratum so long called for. 

Though want of time forbids our particularizing, as occasion 
may be taken to doin a future Number, we would call the 
attention of the reader to the Sixth and concluding book— 
“Trial and its incidents’’—where he will find the subject not 
only masterly treated, but an amount of information embodied, 
divided, and digested, in a manner altogether unattempted in 
any previous work on criminal law, English or American. 








